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Honorable Homer Garrison, Jr. Opinion No, C- 766
Director, Texas Department of

Public Safety Re: Questions relat-
North Austin Station ing to taking blood
Austin, Texas samples from a per-

son suspected of

driving while under

the influence of in-~
Dear Sir: toxicatling beverages,

In your opinion request you state:

"Recently this Department has been
having difficulty in securing qualified
persons for the purpose of securing
blood samples in cases where motor veh~
icle operators are suspected of driv-
ing while under the influence of intox-
icating beverages,"

You then ask the following three questilons:

"L. In those cases where the sub-
Ject has comsented to a blood test and a
doctor 1is not available or refuses to
take the blood from the subject so that
1t may be transmitted to a laboratory
for testing, may a registered nurse take
the blood from the subject without vio-
lating Texas laws?"

"2, In a situation similar to No. 1,
may & hospital techniclan or laboratory
techniclan take the blood from the subJect
without violating Texas laws?"

"3, Is 1t necessary in Texas to get
the consent of the subject before ftak-
ing a sample of his blood 1f the officer
has probable cause %o helleve that the
sald subjJect 1s gullty of driving whlle
intoxicated in violation of Articles 802,
802b or 802e, V.P.C,2"
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For obvious health and evidentiary reasons,
the person secured for the purpose of taking blood
samples must be qualified, We assume, therefore,
that your question #1 and your question #2 are direc-
ted as to whether or not the persons enumerated therein
are qualified,

The answer to both of these questions 1s, as
a class, yes., In Brown v, State, 240 S.,W.,2d4, 310
(Tex,Crim.1951), the Court, speaking of blood tests,
sald:

"When so taken by competent and
tralned nurses, doc¢tors or laboratory
technicians with the consent of one
whose state of sobrlety ls questloned,
the results of the test thereof may
be shown by the state or by the &ac-
cused, . , "

Of course, the persons named in these two questions,
l.e., reglstered nurses, laboratory technlcians and
hospital ftechniclans, must individually be competent
and trained, and it is a question of fact as to whethear
or not they, as individuals, actually are.

The answer to your question #3 is yes. The
Court in Trammell v, State, 287 S,W.2d 487 (Tex.
Crim, 19506) on these facts:

"Officer Curtis testified that he
investigated a collislon and sent the
appellant to the hospital in an ambu~
lance, that he proceeded to the hospltal
and there saw a doctor fake a sample
of blood from the appellantts arm, When
the State called Dr, Mason, the toxi-
cologlst, the appellant objected to his
testimony as to the results of the
blood test on the grounds that the State
had falled to prove that the sample of
blood was taken with the appellantts con-
sent. The obJectlion was overruled, and
we have concluded that the trial court
erred in so rullng. The appellant tes-
tified that he was unconsclous when he
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arrived a¥% the hospital, and there is
nothing in the record to refute such
testimony,"

held:

¥e State having falled to show
that the specimen was taken with the
consent of the appellant, the TestTmony
of Dr, Mason was not admissible,”
{Emphasis supplied)

The Court, relying upcn the decision of the
Brown case, supra, said:

"Congent being shown, the provisions
of the 5th Amendment to the Constitution
of the United States and Art. 1, Sec. 10
of the Ccnstltution of 7Texas, Vernonts
Ann,St,Const,; providing that no person
snall be compelled to glve evidence
against himself, are not violated in the
taking of blood for analysis, and the
proof of the result of the test.,”

It 43 thus clear that the Court of Criminal
Appeals held tha<t the taklng of blood from an accused
wlthout his consgent in & case such as this was a vio-
lation of the Fifth Amerdment to the United States
Constitution and of Acticle I, Section 10, of the
Texas Constitution,

We are not unmindful of the recent decision
by the United States Supreme Court in Armando Schmeber
v, State of California, 384 U,3. 757 (1966), where
The Court held that the taking of blood without the
consent of the accused; where probablse causeée was
shown,did not violate the provisions of the Congfi-
tution of the United States; however, this acilon by
the Supreme Court of the United Stetes does not alter
the fact that the Texas Court of Criminal Appeals has
held that such acbtion does violate our State consti.-
tution, Thisg 1g8 a case in which our gourt has con-
strued our constitution as affording more probtection
to an accused than has the Tnifed States Supreme
Court in consiruilng the United States Constitution.
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S UMMARY

In those cases where a subject has con-
sented to a blood test and a doctor is not
available, or refuses to take the blood from
the subJect, a qualiflied reglstered nurse,
hospltal techtiiclan or laboratory technician
may take the blood from the subJect. I{ 1s
necessary, in Texas, to get the consent of
the subject hefore taking a sample of blood.

Yours very truly,

WAGGONER CARR
Attorney General of Texas
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